
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitl"on
o f

Upstate United Group, Ltd.

for Redeterminatlon of a Deficiency or Revision
of a Determlnatlon or Refund of Corporation
Franchlse Tax under Artlcle 9A of the Tax Law for
the  F isca l  Years  Ended 9 l3o l82  & 9130183,

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF I.'AILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck, being duly sworn, deposes and says that he is an enpl,oyee
of the State Tax Comlgslon, that he Is over 18 years of age, and that on the
13th day of September, 1985, he served the wlthin not ice of Declslon by
cert i f ied mai l  upon Upstate United Group, Ltd.,  the pet i t loner in the withLn
proceedlng, by encloslng a true copy thereof ln a securely sealed postpald
wrapper addressed as fol lows:

Upstate United Group, Ltd.
3 Chapin Pkwy.
Buffalo, NY L4209

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the excl-usive care and custody of the United States Postal
Service within the State of New York.

said addressee is the pet i t ioner
said wrapper is the last known addrees

Sworn to before me this
13th day of Septenber,  1985.

s
pursuant to Tax Law section 1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Upstate United Group, Ltd.

for Redetermlnation of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Artl"cle 9A of the Tax Law for
the  F lsca l  Years  Ended 9130182 & 9 /30 /83 ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that, he is an employee
of the State Tax Conrmisslon, that he is over 18 years of age, and that on the
13th day of September, 1985, he served the within not ice of Decision by
certified mail upon PauL T. Clark, the representatl.ve of the petitloner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r i l rapper addressed as fol lows:

PauI T. Clark
Clark & Koller
1325 Unlon Rd.
trlest Seneca, NY 14224

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the rePresentative
of the petittoner herein and that the address set forth on sald wrapper ls the
last known address of the representatl.ve of the petitioner.

Sworn to before me this
13 th  day  o f  Septenber ,  1985.

ster oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

September 13, 1985

Upstate United Group, Ltd.
3 Chapin Pkwy.
BuffaLo, NY L4209

Gentlemen:

Please take notice of the Decision of the State Tax Conrmlsslon enclosed
herewith.

You have now exhausted your rtght of revl,ew at the admlnistrative l-evel.
Pursuant to section(s) t090(a) of the Tax Law, a proceeding ln court to revlew
an adverse declsion by the State Tax Conmission may be instltuted only under
Artl"cle 78 of the Civll Practl"ce Law and Rul-eg, and must be co"'menced ln the
Supreme Court of the St,ate of New York, Albany County, wlthl"n 4 months fron the
date of this not ice.

Inquirles concernl-ng the conputation of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litlgatlon Unlt
BuiJ-ding /19, State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truJ-y yours,

STATE TN( COMMISSION

Petitioner I s Representatl-ve
Paul T. Clark
Clark & Koller
1325 Unton Rd.
West Seneca, NY L4224
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

UPSTATE UNITED GROUP, LTD.

for Redetermlnat ion of a Def ic iency or for
Refund of Corporatlon Franchise Tax under
Articl-e 9-A of the Tax Law for the Flscal Years
Ended Septenber 30, 1982 and Sept,ember 30,
1 9 8 3 .

1 .  0n  Februar !  4 ,  1983,

Unlted Group' Ltd. ("UUG"),  a

Due for the fiscal year ended

penalty and lnterest.

Pet l t ioner,  Upstate United Group, Ltd.,  3 Chapln Parkway, Buffalo,  New

York L4209, flled a petitlon for redetermination of a deficiency or for refund

of corporation franchl.se tax under Article 9-A of the Tax Law for the flscal

years ended September 30, 1982 and Septenber 30e 1983 (Ft le No. 46203).

A fornal hearing was hel-d before Paul- B. Coburn, Hearlng Officer, at the

off lces of the State Tax Comrnisslonr 65 Court  Street,  Buffalor New York, on

February  4 ,  1985 a t  1 :15  P.M.  Pet l t ioner  appeared by  C lark  &  Ko l le r ,  C .P.A. rs

(Paul-  T. Cl-ark, C.P,A. and Barbara Arnold, C.P,A.).  The Audit  Divl .elon appeared

by John P. Dugan, Esq. (Deborah Dwyer, Esq.,  of  counsel) .

ISSUE

Whether petitloner lras entitled to exemption from corporation franchlse

tax as an electing subchapter S corporation for its flscal years ended September 30,

1982 and September  30 ,  1983.

FINDINGS OF FACT

DECISION

the Audit  Dlvls lon issued to Pet i t loner,  Upstate

Notice and Demand for Payment of Corporatlon Tax

September 30, 1982 ln the amount of $250.00 pJ-us
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2. On Januar! 25, 1984, the Audit Division lssued to IIUG a Notice and

Demand for Paynent of Corporation Tax Due for the fiscal year ended Septenber 30,

1983 in the amount of $250.00.

3. Petitloner filed a "Form 2553 - El-ection by a Snall Business Corporation[

dated December 14, 1981 with the Internal Revenue Servlce (" IRS! ') .  Sald form

was recelved by the IRS on or about December 18, 1981 and the form and notlce

of its receptlon rras returned by the IRS to UUG by l-etter dated February 6,

L982.

4. UUG filed a Corporatlon Franchise Tax Report, form CT-3' for the

flscal year ended Septernber 30, L982 on or about December 15' L982. That

return indicates that UUG had not filed a form CT-6 to be an electlng smaLl

business and showed a tax due of $250.00 fron IJUG.

5. 0n or about February 28, 1983, pet i t ionerts accourl tants forwarded to

the Department of Taxation and Finance (r'Department"):

a) a "corrected" forn CT-3 for WG for the year ended Septenber 30,

1982 whlch form indicated that UUG had ftled a form CT-6 to be an electing

smal l  business;

b) a photocopy of a form CT-6; and

c) a copy of the approved Federal forn 2553 indlcating that UUG was a

smalL buslness corporat ion for Federal-  purposes.

6. In a let ter dated June 16, 1983, the Departmentfs Proceselng Divls lon

notified IJUG that it had no record of having prevlously received an electl.on

forn CT-6.

7. In a let ter dated July 5, 1983, UUGts accountant forwarded to the

Department a completed form CT-6 for IJUG, slgned and dated June 27' 1983 and

marked as "received'r  by the Departmentfs Corporat ion Tax Bureau on July 8, 1983.
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8. UUG f l led a Corporate Franchlse Tax Report ,  form CT-3, for the f lscal

year ended Septenber 30, 1983 on or about December 5, 1983.

9. I t  was the pract lce of pet i t ionerts account ing f i rm to prepare both

the Federal and State election forms and to have the cl-lent execute both

electlons at the same tlme. The accountlng ftrn did so prepare both a Federal

forn 2553 and a New York State form CT-6 and forwarded both to petltloner. The

accounting flrm relied upon the taxpayer to complete and flle such forms.

10. Pet l t loner asserts that a "Form CT-5 - Elect ion by Shareholders of a

Small Buslness Corporation for New York State Personal Income Tax and Corpora-

tlon Franchise Tax Purposes" rilas properly flled with respect to IIUG for its

fiscal year ended Septenber 30, L982, and that any fallure of the Department to

so recognize such f i l ing is due to shortcomlngs of el ther the U.S. Postal

Service ln the delivery thereof or the Department in the receipt thereof.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 2O9.8, as in effect dur lng the perlod in quest lon,

permitted shareholders of a corporation whlch had made an electl.on under

subehapter S of the Internal Revenue Code to elect to be taxed on the corPora-

t lonrs i tems of income, loss, deduct lon, etc. ,  as specif ied, under the personal

income tax law (Artlcle 22), wLth the corporation thereby becomlng exempt from

corporat lon franchlse tax (Art lc le 9-A).  This provlsion pertained to corPorate

taxable years beginning on or after January 1, 1981, and requlred that every

shareholder of the corporat ion make the elect ion to be taxed, as apecif led, under

ArtIcLe 22.

B. That Tax Law sect ion 660(d) (3),  as ln effect dur ing the period in

question, provLded that the aforementloned election of subchapter S treatment

by the shareholders of the corporation, for any taxable year begLnnlng on or
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after January 1, 1981 and ending pr lor to December 31, 1982, nas to be made

withln nine months from the begLnning date of such taxable year.

That ln order for petltLoner to have been exempt from corporatlon

franchlse tax for the fiseal year ended September 30, L982, lts shareholders

were requlred to nake the necessary electlon by ftl-tng forn CT-6 within nine

months of the October 1, 1981 comencement of pet l t ionerts taxable year.

C. That Tax Law sectLon 660(d)(1),  as in effect dur lng the perlod in

question, provided that the aforementloned electlon of subchapter S treatment

by the shareholders of the corporatlon with respect to a taxable year of such

corporation was to be made at any tlne durlng the preceding taxable year of

such corporation or at any time during the first seventy-five days of such

corpora t ion fs  taxab le  year .

That in order for petitioner to have been exempt from corporatl.on

franchlse tax for the f iscaL year ended September 30, 1983' l ts shareholders

rrere requlred to make the necessary election by ftl-lng forn CT-6 durlng the

f l rst  seventy-f lve days of the pet i t loner 's taxable year begLnning October 1,

1982 or at any tine during its preceding taxable year ended Septenber 30, 1982.

D. That pet i t ioner has fai led to prove that the necessary elect ione were

made withln the speclfied time periods so as to entitle lt to exemption from

the corporation franchlse tax pursuant to section 209.8 of the Tax Law for lts

fLscal years ended September 30, 1982 and September 30, 1983.
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E. That the pet l t lon of Upstate United Group, Ltd. ls hereby

the notlces and demands for payment of eorporatlon taxes due dated

1983 and January 25, 1984 are sustained.

DATED: Albany, New York STATE TA)( COMMISSION

sEP 13 1gg5

denled and

February 4,

PRESIDENT


